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Rejection under 35 U.S.C §102 

Claims 4-19 stand rejected under 35 U.S.C. 102(b) as being anticipated by U.S. 
Patent No. 4,458,349 to Aichelmann. In the Final Action, the Examiner tersely states that 
Appellant's previous arguments are not found persuasive "for it is unclear to the 
Examiner what is meant by '37 CFR 102, 103' in passim in the Applicants' remarks." 
Appellant acknowledges the obvious typographical error, but is in utter disbelief that this 
would present a problem to a Primary Examiner in realizing that what Appellant intended 
to refer to is 35 U.S.C. §102 and §103 - after all, Appellant's remarks were presented 
under the clear (and correct) heading of Rejection under 35 U.S.C §102 . The Examiner's 
utterly non-responsive and flagrantly off-handed dismissal of Appellant's detailed 
discussion of the prior art and clear explanation of the patentable merits of the instant 
invention is thoroughly unprofessional, completely in violation of the clear requirements 
enunciated in the Code of Federal Regulations and expounded upon in the MPEP, a 
significant and unwarranted waste of Appellant's financial resources as well as the period 
of protection afforded by any patent that may issue of this application (not to mention the 
expense borne by the PTO for the present Appeal), and borders on the insulting. 

If, on the other hand, the Examiner has realized that Appellant made a 
typographical error and is merely confessing that he is not familiar with the Federal 
Regulations that he is to apply as part of his job, Appellant finds this to be a disturbing, to 
say the least, but not surprising development in view of the utterly baseless and illogical 
rejections repeatedly levied by the Examiner in this case. 

In the non- final Office Action mailed on December 21, 2004, which is the last 
Action in which the Examiner made an attempt at actually explaining himself, claim 6 
stood rejected despite the fact that a claimed limitation is clearly not in Aichelmann 
because the Examiner found that this limitation is "well within the scope of 
Aichelmann' s invention since a person of ordinary skill in the art understands that a 
threshold value, in this situation, can be either a fixed value or a range or ranges of 
values." Appellant very clearly and patiently explained to the Examiner (please see 
Appellant's April 18, 2005 Response, last paragraph on page 4) that this is an improper 
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rejection under §102 because to support a proper §102 rejection, a prior art document 
must teach each and every limitation of the rejected claim. Because the Examiner himself 
clearly acknowledged that Aichelmann does not teach at least the limitation of comparing 
each parametric value against a range or ranges, Aichelmann clearly could not support a 
§102 rejection. In the final Action, the Examiner apparently (and blithely) thinks he 
overcomes Appellant's argument by either (1) professing an ignorance of the law or (2) 
attempting to engage in semantic games. 

The Examiner's almost incredible lack of "clarity" regarding '37 C.F.R. 102, 103' 
notwithstanding, the Final Action makes no attempt at even mentioning claims 4 and 5, 
the patentability of which was addressed in great length in the previous response (please 
see page 3 and the first half of page 4) and with no connection at all to the unfortunate 
'37 C.F.R. 102, 103' typo. Thus, regardless of what the Examiner's professed 'lack of 
clarity' really means, Appellant is left totally in the dark regarding the Examiner's current 
view of the patentability of claims 4 and 5. 

For all of the above reasons, Appellant respectfully submits that the Final Office 
Action mailed on July 14, 2005 contains multiple clear errors in the Examiner's rejections 
and that the Examiner's rejections omit essential elements required for a prima facie 
rejection. Appellant thus respectfully requests that the application be allowed on the 
existing claims and prosecution remain closed. 

Respectfully submitted, 

Robert Popa 

Attorney for Appellant 
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